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Court of Appeals of the District of Columbia. 

No. 3414. 

I 

Emma Killgore, Appellant, 

vs. ! 

i 

i 

M. Alice Zinkhan. 

i 

i 

i 

a Supreme Court of the District of Columbia. 

At Law. No. 63550. 

, 

M. Alice Zinkhan, Plaintiff, ^ 

vs. 

Emma Killgoke, Defendant. 

United States of Amekica, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court bf the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Undertaking on Appeal from the Municipal Court. 

Filed April 7, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. No. 63550. 

M. Alice Zinkhan, Plaintiff, 
vs. 

Emma Killgoke, Defendant. 

The defendant desiring to appeal from the judgment of the said 
court rendered against her in the above-entitled cause on the 25th 
day of March, 1920, to the Supreme Court of the District of Colum¬ 
bia, and United States Fidelity & Guaranty Company, her surety, 

If 1HH 
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EMMA KILLGORE VS. M. ALICE ZINKHAN. 


hereby appearing and submitting to the jurisdiction of the said Su¬ 
preme Court of the District of Columbia, undertake jointly and 
severally to abide by and pay the said judgment if it shall be af¬ 
firmed. together with the costs of the appeal, and all intervening 
damages to the leased property, and compensation for the use and 
occupation thereof from the date of the said judgment to the date 
of its affirmance, which said judgment, if affirmed, may be rendered 
against them by said appellate court jointly, or either of them sep¬ 
arately, in this case, for the amount of the judgment so affirmed and 
the intervening damages, compensation and costs aforesaid. 

Signed this 27th dav of March A. D. 1920. 

EMMA KILLGORE, 

UNITED STATES FIDELITY AND 
GUARANTY COMPANY, 

By CHAS. R. HOOF, [seal.] 

2 Attorney in Fact. 

Wi tripod- • 

SAM’L W. COCKRELL. 

KATHARINE M. WATERS. 


Approved March 27 A. D. 1920. 


Surety duly authorized. 
B. NEFF, 

Clerk, M. C. 


M. M. DOYLE, 

Judge. 


Mar. 27, 1920. 

Certificate of Municipal Court on Appeal. 
Filed April 7, 1920. 


Date. 


1920. 


Proceedings. 


Attorney for plaintiff: A. Wilson. 
Attorney for defendant: R. B. Dickey. 


Feb. 


4. Sworn complaint and copy issued. 

4. Summons and copy issued. Summons returnable Feb. 

18, 1920, at 10 A. M. 

7. Summons returned “Personal service.” 

18. Continued subject to two days’ call by Court. 

18. Motion to dismiss filed. 

Mar. 18. Notice of trial filed. 

22. Findings of Rent Commission filed. 

22. Trial, ex parte. 

25. Judgment for plaintiff for possession of the within de¬ 
scribed premises, upon certificate of finding by Rent 
Commission, with costs. (Appeal noted.) 
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Mch. 27. Appeal, undertaking on, filed and approved with the 
United States Fidelity and Guaranty Co. as surety. 

30. Certificate of Appeal and all papers in case filed with Clerk 
of Supreme Court, D. C., and Appellant notified. 

This is to certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in the 
above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness, the Honorable Judges of said Court this! 30th day of 
March, A. D. 1920. ! 

BLANCHE NEFF, 

Clerk, 

By H. M. HULL, 

Assistant Clerk. 

Costs paid by Plaintiff, $1.85. ' 

Costs paid by Defendant, $1.00. 

Plaintiff’s Affidavit under Rule 19, etc. 

Filed April 10, 1920. 


* * * * * * j * 

9 

M. Alice Zinkhan being first duly sworn deposes and says that she 
is the plaintiff in the suit for possession of the real estate known as 
No. 1237 Tenth Street, Northwest, in the City of Washington, 
4 District of Columbia; which suit was heard” arid determined 
in the Municipal Court of the District of Columbia in the case 
of M. Alice Zinkhan, Landlord and Tenant No. 182,055; that pend¬ 
ing said cause the defendant Emma Kilgore filed objections to hav¬ 
ing said suit heard in said Court disputing the sufficiency of the 
thirty days’ notice served upon the defendant, and the! good faith of 
the demand, and also disputing the service of said notipe; that there¬ 
upon the said suit in the Municipal Court was continued subject to 
notice pending the disposition of the questions in dispute by the 
Rent Commission of the District of Columbia. 

That after the filing of said suit in said Municipal Court the plain¬ 
tiff filed a complaint before the said Rent Commission against the 
defendant claiming possession of said real estate and said cause be¬ 
came No. 66 before said Rent Commission; that defendant filed 
answer to said complaint; that thereafter the case was duly heard 
before said Rent Commission and on the 16th day of March, A. D. 
1920 the said Rent Commission found and determined in favor of 
the plaintiff, a copy of which finding and determination is annexed 
hereto marked “Exhibit A” and is hereby made part hereof; 

That thereafter a certified copy of the said finding; and determi¬ 
nation was filed in the said Municipal Court in said case No. 182,055 
and. became a part thereof; that thereafter said cause duly came on 
for hearing and judgment for possession was rendered in said cause. 


2—3414a 
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in favor of the plaintiff, for possession of said premises and from that 
judgment the defendant has appealed. 

Affiant further states that for many years past she has 

5 owned the said real estate; that at the time the defendant be¬ 
came a tenant of said premises the plaintiff’s husband was 

Superintendent of the Washington Asylum and Jail and that plain¬ 
tiff and her family lived in the official quarters provided for such 
official: that about May 1919 the husband of plaintiff ceased to be 
such official and necessarily had to remove from the quarters in 
which thev had theretofore lived: that she at once began trying to 
obtain possession of the said real estate 1237 Tenth Street, North¬ 
west, for the actual and bona fide occupancy of herself and her fam¬ 
ily; that neither she nor her husband own any other real estate; 
that since May 1919 she and her husband have been compelled to 
pay storage upon their furniture and have been compelled to live in 
one room and they are now living in one room; that plaintiff’s health 
has been poor and the conditions under which they have been com¬ 
pelled to live in cramped quarters with no adequate conveniences for 
a person in infirm health and no adequate means for keeping house 
has tended to make plaintiff’s health much worse; that her husband 
Dr. Zinkhan has two sons and she and her husband have had no 
place for them to stay even temporarily. 

Affiant further states that her means and that of her husband are 
very limited and they need this property that it may give them 
greater assistance.in making a living for themselves; that the house 
has 13 rooms, 3 baths, 2 storerooms and laundry and the defendant 
has been paying the sum of $60.00 per month therefor, a sum wholly 
inadequate for the needs of the plaintiff and her husband, who are 
both without employment; that the defendant Emma Kilgore is an 
unmarried woman with no family, who is employed as a 

6 clerk in the service of the United States at a salary of at least 
$1,200.00 per year and in addition has rented out rooms in 

plaintiff’s house so that she now derives a gross income of about 
$200.00 per month from said house. Defendant also derives an 
income of $150 per month from 1129 10th St., N. W., purchased in 
Jan., 1920. 

Affiant further states that on the 19th day of December, A. D. 
1919, she with her husband served upon said defendant personally 
upon the said premises 1237 Tenth Street, Northwest, a notice to 
quit, a copy of which is filed herewith marked “Exhibit B” and is 
hereby made part hereof; that the affidavit of Louis F. Zinkahn is 
annexed hereto marked “Exhibit C” and is made part hereof; that 
the affidavits of Thomas C. Henderson and Mary A. Henderson who 
live at 1239 Tenth Street, Northwest, also know said service was 
made December 19, 1919 and their affidavit is attached hereto 
marked “Exhibit D” and is made part hereof. 

Affiant further states that she and her husband desire and require 
the said premises for the actual and bona fide occupancy of them¬ 
selves and their family. 

Affiant therefore prays for the affirmance of the judgment of the 
Municipal Court awarding her possession of the said premises and 
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that she may have such other relief as this Honorable Court can 
give her. 

M. ALICE ZINKHAN. 

Subscribed and sworn to before me this 8th dav of April, A. D. 
1920 " 

[seal.] HELEN F. INGERSOLL, 

Notary public, D. C. 

7 “Exhibit A.” 

Before the Rent Commission of the District of Columbia. 

I 

No. 66. 

M. Alice Zinkhan, Complainant, 

vs. 

Emma Kilgore, Defendant. 


This cause coming on to be heard, and having betjn submitted to 
the Commission by the respective parties, through, their attorneys, 
upon the pleadings and evidence, and having been duly considered, 
it is thereupon, by the Commission, this sixteenth jdav of March, 
A. D. 1920, found and determined as follows: 

1. That the complainant, M. Alice Zinkhan, is! the bona fide 
owner of the building and premises mentioned in tjhis proceeding, 
known as No. 1237 Tenth Street, Northwest, in the! City of Wash¬ 
ington, District of Columbia, and that said building! is rental prop¬ 
erty within the intent and meaning of the Act of Congress, to regu¬ 
late rents in the District of Columbia, approved October 22, 1919; 

2. That the statement set forth in the thirty days!’ notice to quit 
said house and premises, served by the complainant, !M. Alice Zink¬ 
han, on the defendant, Emma Kilgore, is accurate and sufficient; 

3. That the said thirty days’ notice to quit was duly and legally 
served upon the said defendant on the 19th day of December, 1919; 
and 

4. That the demand of the complainant fof the possession 
8 of said house and premises, for actual and bona fide oc¬ 
cupancy by herself and her husband, is made in good faith. 

By the Commission: 

JAS. F. OYSTER. 

A. LEFTWICH SINCLAIR, 
GUY MASON. 

Commissioners. 

A true copy. 

Test: I 

[seal.] THOS. A. GRAY. 
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'‘Exhibit B.” 

Washington, D. C., Dec. 16, 1919. 

To Emma Kilgore: 

As I am desirous to have again and repossess the house and prem¬ 
ises No. 1237 Tenth Street, N. W., in the City of Washington, Dis¬ 
trict of Columbia, which you now hold of me as tenant, the said 
premises being necessarily required by me for my own occupancy, 
actual and bona fide, I hereby give you notice to remove from and 
quit the same on the day of the month from which your tenancy 
commenced to run, which shall occur next after the expiration of 
thirty days from the date of the service of this notice upon you, that 
is to sav on Januarv 20, 1920. 

M. ALICE ZINKHAN. 


(In pencil:) 

Served Dec. 19th, 1919, by Mr. & Mrs. Zinkhan in person on Miss 
Kilgore. 

A true copy. 

Original filed with Rent Commission. 

DANIEL C. ROPER, Jr., 

Secretary. 


9 “Exhibit C.” 

Affidavit of Louis F. Zinkhan. 

Louis F. Zinkhan being first duly sworn deposes and says that he 
has read the foregoing affidavit of M. Alice Zinkhan to which this 
affidavit is attached and that the statements therein made are true 
and he adopts the same as a part of this affidavit as if the same were 
set out in ex extenso; that he was present and saw his wife M. Alice 
Zinkhan serve the defendant with the notice attached to said affidavit 
as “Exhibit A” on the 19th day of December 1919 and that almost 
immediately after the service of said notice he personally noted upon 
the original copy, now filed with the Rent Commission, the notation 
that sendee had been made on that day; that when they went to 
make the service on said December 19, 1919 the defendant was not 
at home and affiant and his wife M. Alice Zinkhan went into the 
home of Mr. and Mrs. Thomas Henderson at 1239 Tenth Street, 
Northwest, in the City of Washington, District of Columbia and 
explained their errand and that said Hendersons watched them go 
to serve the defendant when the latter came home and thev then 
returned to said Henderson's home and reported that they had made 
the service. 


LOUIS F. ZINKHAN. 


i 
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Subscribed and sworn to before me this 8th day of April, A. D 
1920. 

[seal.] HELEN F. INGERSOLL, 

Notary Public, D. C. 

10 “Exhibit D ” 

j « 

Affidavit. 

4 l 

Thomas C. Henderson and Mary A. Henderson, his wife, being 
first duly sworn depose and say that they reside at No. 1239 Tenth 
Street, Northwest, in the City of Washington, District of Columbia; 
that on December 19, A. D. 1919 Dr. Louis F. Zifikhan and M. 
Alice Zinkhan, his wife, came to their home and stated to them that 
they were going to see Miss Kilgore to serve a notice on her to vacate 
the premises No. 1237 Tenth Street, Northwest, and that said Zink¬ 
hans exhibited the said notice; that about 6 P. M. said Zinkhans en¬ 
tered defendant’s house; that soon thereafter said Hendersons saw 
Miss Kilgore enter the premises No. 1237 Tenth Street, Northwest, 
and in about ten minutes thereafter said Zinkhans returned to said 
Henderson’s house and told them that they had served the notice 
personally upon defendant, Emma Kilgore. 

THO. C. HENDERSON. 

MARY A. HENDERSON. 

Subscribed and sworn to before me this 8th dav of April, A. D. 
1920. 

[seal.] CHARLES E. DUNBAR, 

Notary Public, D. C. 

Affidavit of Defense Under Rule 19. 

Filed April 21, 1920. j 

i 

* jjc 5je * * * 


11 

* 


District of Columbia, ss : 


Emma Killgore, being first duly sworn according to law on oath 
says: that she is the defendant in the above-entitled cause, and 
denies the right of the plaintiff to the possession of the property in 
question, to wit, No. 1237 Tenth Street, Northwest, j in the City of 
Washington, District of Columbia, and the grounds of her defense 
are as follows: 

1. Defendant is advised by counsel, learned in the law, and upon 
such advice, avers, that the alleged notice to quit, alleged to have 
been served upon affiant, did not contain such “full and correct 
statement of the facts and circumstances upon which the same was 


(is) based” as would entitle the plaintiff to maintain a Landlord 
and Tenant proceeding for possession of said propert},'. 

2. A further ground of defense to the plaintiff’s claim for pos¬ 
session, is that this defendant’s tenancy has never been terminated: 
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she says that the alleged notice to quit was not served upon her on 
December 19, 1919, as alleged in plaintiff's affidavit, but states that 
said alleged notice to quit was served on her on December 22, 1919, 
or a period of less than thirty days when said notice was made to 
expire. 

3. This defendant denies that there was ever any hearing had 
upon the Landlord and Tenant suit filed in the Municipal Court, 
but says that said plaintiff produced a copy of the finding of the Rent 
Commission before said Municipal Court, and that judgment 
12 was immediately given by said Municipal Court upon said 
findings, and without affording the defendant a trial of said 
Landlord and Tenant suit, and without an opportunity on her part 
to be heard in said Municipal Court in respect of the due service of 
said notice to quit. Affiant denies that there was any hearing had 
in said Municipal Court on said Landlord and Tenant suit, but 
states the fact to be that summary judgment was entered in said 
court, wholly and exclusively on the findings or determination of 
the said Rent Commission. Affiant is advised bv counsel learned in 
the law, that the findings of the Rent Commission are not obligatory 
upon Judicial Tribunals, and that said Ball Act creating said Rent 
Commission, in so far as it attempts to conclude the Municipal Court 
of the District of Columbia, or superior courts, in said District of 
Columbia, by its determination of facts essential to be proved by the 
plaintiff in Landlord and Tenant proceedings, is illegal as being 
violative of- the Constitution of the United States and the Amend¬ 
ments thereto. 

And further deponent saveth not. 

EMMA KILLGORE. 


Subscribed and sworn to before me this 19th dav of April A. D. 
1920. 


[seal.] 


J. C. WATTS, 
Notary Public, D. C. 


My commission expires Sept. 8, 1924. 


13 Motion for .Judgment. 

Filed April 22, 1920. 

******* 

Now comes the plaintiff, M. Alice Zinkhan, and moves the Court 
for judgment of possession under Rule 19 of the Court. 

ANDREW WILSON, 
Attorney for Plaintiff. 

ROBERT T. LAND. Esq., 

RAYMOND B. DICKEY, Esq., 

Attorneys for Defendant. 
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Emma killgore vs. m. alice zixkhax. 

Please take notice that I shall call the foregoing imotion to the 
attention of the Court on Friday, April 30, 1920, at 10 o’clock A. 
M., or as soon thereafter as counsel can be heard. 

ANDREW WILSON, 

Attorney for Plaintiff. 

i 

Supreme Court of the District of Columbja. 

Friday, Apj-il 30, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * j * 

Come now the parties hereto by their respective Attorneys of 
record; whereupon the motion of plaintiff filed herein for 

14 judgment for want of a sufficient affidavit of defense under 
Law Rule 19 of this Court is argued and submitted. Upon 

consideration thereof, it is ordered that said motion be and the same 
is hereby granted. 

Wherefore, it is considered that the plaintiff hereip do have and 
recover of the defendant therein possession of the premises No. 123.7 
Tenth Street, Northwest, located in the District of Columbia, and 
recover of said defendant and the United States: Fidelity and 
Guaranty Company, her surety, the costs of suit, to be taxed by the 
Clerk, and have execution thereof. From the foregoing judgment, 
the defendant by her Attorney in open Court notes ah appeal to the 
Court of Appeals of the District of Columbia, and the penalty of a 
bond on said appeal to operate as a supersedeas, is hereby fixed in 
the sum of Nine hundred dollars ($900.00). 

! : 

Memorandum . 

May 7, 1920.—Supersedeas bond approved and fil^d. 

* 

Assignment of Errors. 

Filed June 10, 1920. j 

sjc aje * * * * i * 

The Court erred in holding: 

1. That the alleged findings and determinations of facts in this 
cause made by the so-called Rent Commission were and are obliga¬ 
tory and binding upon the Courts. , 

15 2. In holding and adjudging in effect that the so-called 
Ball Act was constitutional. 

3. In holding and adjudging that the questions presented under 
defendant’s affidavit of defense did not entitle her to a trial by jury 
on the questions of fact presented therein. 

4. In deciding as a matter of law that the alleged Notice to Quit 
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was served upon defendant at least thirty days before the beginning 
of a new month’s tenancv. 

5. In holding and deciding as a matter of law that the alleged 
Notice to Quit was served upon the defendant and made to expire on 
the dav of the month from which said tenancv commenced to run. 

6. In refusing to submit to a jury the question of fact raised by 
the affidavit of defense touching the day of service of said alleged 
Notice to Quit. 

7. In not holding and adjudging that the proceedings had before 
the so-called Rent Commission of the District of Columbia were null 
and void and of none effect. 

8. In not holding that all the issues of both law and fact raised 
upon the pleadings could only be tried and determined by the Court; 
and that the provisions of the so-called Ball Act were and are viola¬ 
tive of the Constitution of the United States and the Amendments 
thereto, particularly the Fifth and Seventh Amendments. 

9. And for other reasons apparant on the face of the record. 

R. B. DICKEY, 

ROBT. LANG, 
Attorneys for Appellant. 

16 Designation of Record. 

Filed June 10, 1920. 

******* 

The Clerk in preparing the record in the above cause will include 
the following pleadings and proceedings: 

1. Certificate of the Municipal Court. 

2. Undertaking on appeal from Municipal Court. 

3. Affidavit of plaintiff and exhibits. 

4. Affidavit of Defendant. 

5. Motion for Judgment. 

6. Judgment. 

7. Memo. Supersedeas bond approved and filed, May 7, 1920. 

8. Assignment of Error. 

9. This designation. 

! R. B. DICKEY, 

ROBT. LANG, 

Att’ys for Appellant. 

17 Supreme Court of the District of Columbia. 

* J 

Uxited States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify, the foregoing pages numbered from 1 
to 16, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 63,550 at Law, wherein 
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EMMA KILLGORE VS. M. ALICE ZINKHAN. 

M. Alice Zinkhan is Plaintiff and Emma Killgore is defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of June, 1920. 


[Seal Supreme Court of the District of Columbia.] 


MORGAN H. 
E. W. 


BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. ' No. 
3414. Emma Killgore, appellant, vs. M. Alice Zinkhan. Court of 
Appeals, District of Columbia. Filed Jun- 22, 1020. Henry W. 
Hodges, clerk. 
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IN THE 


COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA. 

i 

October Term 1920. 


No. 3414. 


Emma Kilgore, Appellant . 


vs. 


M. Alice Zinkham, Appellee. 


STATEMENT OF FACTS 


This is an appeal from an order and final judgment of 
the Supreme Court of the District of Columbia, Sustaining 
a motion for judgment made in behalf of appellees for the 
want of a sufficient affidavit of defense under Rule 19, of 
that Court. 

On February 4. 1920, the appellee filed in the Municipal 
Court of the District of Columbia a Landlord atid Tenant 
proceeding against the appellant, and thereafter, to wit, 
February IS. 1920, the appellant filed a motion to dismiss 
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said complaint disputing the sufficiency of the thirty days 
notice served upon the appellant, accuracy of the state¬ 
ments contained therein, as well also disputing the date of 
the service of said notice, said appellant further raised the 

question of* the jurisdiction of the Court to hear and de- 

0 

termine the said suit because of the provisions of what was 
and is generally known as the “Ball Act," as incorporated 
in public law <>3 of the (5.1th Congress approved October 22. 

1 i> 11». relating to the District of Columbia. 

As a result of this motion said proceeding was continued, 
subject to "two days call" by the Court. 

Subsequently the matter was formally brought before 
the "Rent Commission" by the plaintiff below, when a hear¬ 
ing was had before that body. On March 1 <5. 1020 said 
Commission announced its finding and determination to the 
effect that. 

/premises in question and that the same was rental 

yprepertv. ___ 

1. 'l r he plaintiff wa- the bona fide owner of th^i 

2. Statements contained in 30 days’ notice to quit 
were accurate and sufficient. 

3. Said notice to quit was duly and legally served 
upon the defendant on the 10th day of December, 

ioio. 

4. That the demand for possession was made in good 
faith by plaintiff. 

On March 18. 1020 notice of trial of said cause in the 
Municipal Court was filed and served oil Counsel for de¬ 
fendant. and on March 2~>, 1020, said Municipal Court gave 
judgment for plaintiff for possession of the premises in¬ 
volved in said suit. "upon certificate of fading by the Rent 
Commission." with costs. An appeal was noted and per¬ 
fected by the defendant (appellant here) to the Supreme 
Court of the District of Columbia, when, on April 10. 1020, 
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the plaintiff filed an affidavit under Rule 11) of that Court. 
To this affidavit, the defendant unequivocally denied the 
service on her, on Decemter 11), 11)11), of the alleged Notice 
to Quit, on the dav claimed, and stated that the jsame was 

* i 

served upon her three (3) days thereafter, or on;December 
22 , 1920, on a period of less than thirty (30) dlays, when 
said notice was to expire. Said affidavit ot dejfense also 

i 

denies that there was or ever had been any hearihg of said 
cause in the Municipal Court, and averred the fact to be 
that said Municipal Court had given judgment for the 
plaintiff solely upon the supposed determination of the ques¬ 
tions cf fact by the Rent Commission, without making or 
pretending to make an independent judicial inquiry in 
respect to the same. Said affidavit further challenged the 
finding of the so-called “Rent Commission," as lieing bind¬ 
ing. obligatory and conclusive on the regularly Constituted 

O O . O ^ j 

judicial tribunals, either with respect to law or tacts. 

To this affidavit a motion for judgment for {possession 
was filed under Rule 11), of said Supreme Court, which, 
after argument, was granted, and judgment was| given for 
plaintiff for possession and costs. From this judgment de¬ 
fendant noted an appeal to the Court of Appeals j(R., p. 1)) 
and the cause is now in this Court on said appeal! 

SPECIFICATION OF ERRORS. 

1. The Court erred in rendering judgment against 
the defendant for possession under Rule 1|D, for the 
following reasons: 

a. Because said affidavit of defense set forth facts 
upon which the defendant was entitled toj a trial by 
jury. | 
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b. Because the Courts judgment in effect deter¬ 
mined and adjudged that the proceeding had before 
the so-called “Rent Commission" of the District of 
Columbia were obligatory and binding upon the 
Courts. 

c. Because the Courts judgment was entered in 
disregard cf the matters and things contained in the 
affidavit of defense, and was in substance and effect 
a violation of the first and seventh amendments to 
the Constitution. 

d. Because the defendant's rights were disregard¬ 
ed even under the Ball Act. 

ARGUMENT. 

Point 1. 

Plaintiff V Motion for Judgment and Affidavit of Defense 

Considered. 

W hen the plaintiff filed his motion for judgment, it has 
been held by a long line of well considered cases of this 
Court, ending with the case of Edwards vs. Totten, 47 
\Y. L. R. 102, that, for the purposes of the motion, the mat¬ 
ters and things stated in the affidavit of defense are to be 
taken as true. The plaintiff is therefore obligated to admit 
the existence of the facts set up in the affidavit of defense. 

The affidavit of defense in this case, alleges among other 
things, that the tenancy had never been terminated, in that 
affiant denied that the alleged notice to quit was served 
upon her on the day claimed by the plaintiff, namely, De- 
ceml^er 10, 1010, but unequivocally states the fact to be 
that said alleged notice to quit was served upon her on De- 
ceml^er 22, 1010, or a period of less than thirty days when 
said notice was made to expire, to which, it will probably 


be conceded, she was entitled under the statute, j This fact 
alone was sufficient to entitle the defendant to ja trial by 
jury. 

Point 2. 

i 

finding of the Rent Commission Not Obligatory Upon the 

Courts or Parties. 

This Court has already determined that the ! Ball Act. 

* 

under which the Rent Commission assumes to Operate, is 
unconstitutional. (Hirsh vs. Block. 48 W. L. R. 378, and 
McCathran vs. Doyle, etc., 48 W. L. R. 387.) |\ T or is the 
appellant estopped in challenging the finding oj the Rent 
Commission, whose jurisdiction she may have invoked, for 
the reason that in order to effect an estoppel by res judicata. 
there must have been a judgment. The hearing lie fore 
the Rent Commission merely resultel in a “finding," and 
the said commission was impotent either to enter a verdict 
or a judgment. 

It has been held in manv cases that: 

i 

“A verdict or other findings, not followed by judg¬ 
ment, is not binding under the doctrine of estoppel by 
res judicata .” 

Bigelow Estoppel, (> ed., p. 53, n. 4, citing: j 

Estate of Holbert, 57 Calif., 257. j 

Hawkes vs. Truesdell, 99 Mass., 557. 

Burlen vs. Shannon, ib. 200, also 490, 

Wadsworth vs. Connell, 104 Ill., 369 
O'Connell vs. O'Leary, 151 Mass., 83. 

Rudd vs. Cornell, 171 N. Y., 114, 

Oklahoma vs. McMaster, 196 U. S., 529. 
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Indeed, in order that a judgment may be.relied upon as 
res judieata . it must have been one of a legally constituted 
court. 


”It is of the very root of the idea of the right of 
tlie state to settle the dispute of individuals, that the 
method employed for the purpose should itself be con¬ 
stituted according to law.” 

Bigelow, Estoppel, <*> ed. p. <*>?'. 


The record in this case clearly shows that the Municipal 
Court entered a judgment in this cause, not because of any 
determination of its own, of the facts essential to be proved 
by the plaintiff, but wholly and entirely “upon certificate of 
finding by Rent Commission” ( R., p. 2). 

This court has determined that the Act of Congress cre¬ 
ating the Rent Commission is unconstitutional, and it must 
therefore necessarily follow that any determination by that 
body is not co*"<'ht 'i *e upon the parties whose rights they 
assume to determine, to the exclusion of a trial by the regu¬ 
larly constituted courts. It is submitted that those cases 
wherein the courts have held parties bound by estoppel on 
a theory of res judieata. and referred to by this Court in 
its opinion in Hirsh vs. Block, supra . are all cases where 
the party against whom the estoppel was invoked, either 
sought the l>enehts of a statute, which they subsequently 
desired to contest, or were willing to take its benefits and 
yet endeavor to escape the penalty which their conduct prop¬ 
erly entailed, and in each case, there was a judgment en¬ 
tered. 


The Rent Commission of the District of Columbia could 
enter no judgment. 

The whole theory of estoppel by res judieata is predi¬ 
cated upon a judgment from which escape is subsequently 
attempted. 


Point 


O 

o. 


Defendant's Rights Disregarded Even Under |Ball Act. 

i 

From an inspection of the record in this case, it is sub¬ 
mitted that the defendant's rights were disregarded bv the 
plaintiff even under the provisions of the so-palled Ball 
Act. | 

The determination or finding was made by thie Commis¬ 
sion on March 1<>, lt>20, and the plaintiff obtaiined judg¬ 
ment in the Municipal Court, based on said finding on 
March 2.">. or a period of only eight (S) dayj? after the 
filing of the Commission's determination, \yhereas by 
section 10S of said Ball Act. the defendant is given ten 
(10) days in which to prosecute an appeal in jaccordance 
with the provisions of that Act. 

It is therefore respectfully submitted that the judgment 
appealed from should be reversed, and the caus^ remanded 
for trial by a jury on the issues of facts raised |by the affi¬ 
davit of defense. 

Respectfully submitted. 

. R. B. Dickey] 

R. T. Lang, ! 

Attorneys for Appellant. 


Court of Appeals of the District of Columbia 


COURT or A p REAl_S 

October Term, 192g KTr<;;CT qc CCLUMSA 

F it- s D 

- OCT I 5 1S20 

No. 34X4. ^ Co. 

__ (1 

EMMA KILGORE, Appellant 
vs. 

M. ALICE ZINKHAN, Appellee. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


BRIEF ON BEHALF OF APPELLEE. 


Andrew Wilson, 

Attorney for Appellee. 













Court of Appeals of the District of Columbia 


October Term, 1920. 


No. 3414. 


EMMA KILGORE, Appellant 
vs. 

M. ALICE ZINKHAN, Appellee. 


STATEMENT OF FACTS, j 

The statement of facts by the appellant is substantially 
correct. The tenancy was a tenancy by sufferance. The 
notice to quit was served December 19, 1919. The Land¬ 
lord and Tenant proceeding thereunder was begun by the 
filing of a complaint in the Municipal Court, February 
4, 1920 (R. 2) which was forty-six days after December 
19, 1919, and 43 days after December 22, 1919. 

ARGUMENT. 

1. The allegation in defendant’s affidavit that the no¬ 
tice was not served upon her until December 22, 1919, 
is not sufficient for the reason that the notice itself is in 
the form required to terminate a tenancy by sufferance and 





did terminate the tenancy thirty days after the service. 
If the service was made as alleged in the plaintiff's affida¬ 
vit, as shown by the notice itself and as shown by the 
affidavits of Louis F. Zinkhan and Thos. C. and Mary 
A. Henderson filed as exhibits to and made part of the 
plaintiff's affidavit then the tenancy terminated on or be¬ 
fore January 20, 1920. If, however, the notice was not 
served until the 22nd of December, 1919, it nevertheless 
terminated the tenancy if the tenancy was by sufferance 
and the notice was effective thirty days after that date. 
The tenancy therefore had been brought to an end by the 
notice to quit prior to the institution of the action. 

Under the heading “Landlord and Tenant” the first 
and material part of Rule 19 is as follows: 

“1. SUMMARY JUDGMENT ON AFFIDAVIT.— 
Within ten days after the docketing of an appeal from a 
judgment of the municipal court in a landlord and tenant 
proceeding and the service of the summons upon the ap¬ 
pellee or the entering of his appearance in the cause, the 
plaintiff or his agent may file an affidavit setting out the 
grounds upon which he claims possession of the premises 
described in the complaint. A copy of such affidavit 
shall be served upon the defendant or his attorney of 
record and the plaintiff shall be entitled to a judgment 
against the defendant for possession of the property de¬ 
scribed in the complaint and costs unless the defendant 
shall within ten days after service of copy of said affi¬ 
davit file an affidavit of defense denying the right of the 
plaintiff to the possession of the property in question and 
specifically stating in precise and distinct terms the 
grounds of his defense, which must be such as would, 
if true, be sufficient to defeat plaintiff’s recovery.” 

The rule therefore provides for judgment for posses¬ 
sion and costs in favor of the plaintiff, unless the de- 
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fendant * * * shall file an affidavit of defense denying 
the right of the plaintiff to the possession of the prop¬ 
erty in question and specifically stating in precise and dis¬ 
tinct terms the grounds of his defense, which must be 
such as would, if true, be sufficient to defeat, plaintiff’s 
recovery. 

It therefore follows that the affidavit to be sufficient 
must show facts which would be sufficient to defeat plain¬ 
tiff’s recovery. If the tenancy was a verbal hiring or if 
there had been a written tenancy which had expired then 
the tenancy was a tenancy by sufferance and the notice 
given (R. 6) is sufficient. 

If said notice was not served until December 22, 1919, 
as stated in defendant’s affidavit still to entitle her to a 
trial by a jury it was also necessary for her to show that 
the tenancy was not a tenancy by sufferance. This she 
did not do and hence under the rule she was riot entitled 
to a trial by jury. The purpose of the rule is to avoid de¬ 
lays and the affidavits take the place of testimony. If the 
notice was not given until December 22, 1919, in order to 
“be sufficient to defeat plaintiffs recovery’’ the fact must 
affirmatively appear that this was not a tenancy by suffer¬ 
ance. If at the trial it should be established that the serv¬ 
ice of said notice was made December 22, 1919, and it 
should further appear that the tenancy was a tenancy by 
sufferance, then the fact of such service on said day 
would not be sufficient to defeat plaintiff's recovery. The 
grounds of defense set up in the affidavit of defense are 
insufficient. It follows therefore that the judgment was 

I 

properly granted and should be affirmed. It will doubt¬ 
less lx conceded this was a tenancy by sufferance. 

I 

2. The Municipal Court had jurisdiction. Whether 
the judgment of that Court was correct or not is not the 
question here. The defendant availed herself pf the pro- 
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visions of the Ball Act and lost before the Rent Commis¬ 
sion and then lost in the Municipal Court. From the 
judgment in the Municipal Court the defendant appealed 
r the Supreme Court of the District of Columbia. In 
the latter Court the trial is a de novo trial. The question 
there, was the plaintiff entitled to judgment under Rule 
19. The plaintiff’s affidavit contained the fact of the per¬ 
sonal service of notice December 19, 1919, and a copy 
of the said notice is filed as an exhibit to and made part 
of the affidavit of the plaintiff. 

If there had been no Ball Act the affidavit was and is 
sufficient upon which to base a judgment for possession. 
The affidavit of defense was insufficient, and hence judg¬ 
ment was entered for the plaintiff. It is from this judg¬ 
ment (R. 9) that this appeal is taken. 

The judgment of the Supreme Court of the District of 
Columbia (R. 9) speaks for itself. The record before 
that Court, excluding all reference to the action of the 
Rent Commission, was sufficient under the rule to entitle 
the plaintiff to judgment for possession. It follows 
therefore that the judgment is right and should be af¬ 
firmed. 

No error assigned in the assignment in this case is 
properly assigned and for that reason the judgment 
should be affirmed. 

It is respectfully submitted that the judgment should 
be affirmed with costs. 

Andrew Wilson, 
Attorney for Appellee. 
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